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INTRODUCTION

Actions by the Legislature in this Survey year were generally limited
to refining provisions of the laws designed to protect or assist estate and
trust beneficiaries and their fiduciaries.! Probate litigation continues to
require the courts to parse the distinctions between “undue influence” and
“fraud” and their respective burdens of proof.2 Extrinsic evidence to
support construction proceedings has been extended to include an attorney-
drafter’s affidavit and the testator’s correspondence with the attorney-
drafter.3 Judicial oversight of the administration of estates and trusts
continues to hold both the fiduciary and his attorney to the highest of

' Ppartner, Mackenzie Hughes LLP, Syracuse, New York. Author of New York Practice
Guide—Probate and Estate Administration (2004); Fellow and State Chair, American
College of Trust and Estate Counsel; Member, Executive Committee, Trusts & Estates Law
Section of the New York State Bar Association. The author wishes to thank Bradley W.
Hunt, Esq., Associate, Mackenzie Hughes LLP, for his assistance in the preparation of this
Article.

1. See infra Part L

2. See infra Part ILA.

3. See infra Part ILB.
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standards.* The use of DNA testing to establish inheritance, discussed in
last year’s Survey, has further expanded to include posthumous tests in
certain circumstances.’

I. RECENT LEGISLATION

Judicial concerns of overreaching by attorneys to induce the testator to
nominate them as fiduciaries have led courts to deny the issuance of
fiduciary letters of appointment.® In 1995, the Legislature amended the
Surrogate Court Procedure Act (SCPA) with a new section entitled
“Commissions of attorney-executor,” which required the nominated
attorney to disclose to the testator that any person may serve as executor,
that executors are entitled to statutory commissions, and that the attorney
may also be entitled to legal fees for services to the estate.” Absent
compliance with this disclosure and the testator’s written acknowledgement
of the disclosure, the commissions of the attorney who serves as an
executor are reduced to one-half of the commissions set forth in the
statute.’ The statute contained two models for the written
acknowledgement of disclosure, envisioning that disclosure would be by a
separate instrument and not contained in the will.® Subsequent to the
enactment of SCPA 2307-a, disagreements arose as to whether disclosure
in the will was sufficient.!® Subdivisions (2) and (3) of SCPA 2307-a have
now been amended to provide that the testator’s written acknowledgement
of disclosure must be separate from the will, although such separate

4. See infra Part I1.C-E.

5. See infra Part IL.F.

6. In re Estate of Weinstock, 40 N.Y.2d 1, 351 N.E.2d 647, 386 N.Y.S.2d 1 (1976); In .
re Estate of Stalbe, 130 Misc. 2d 725, 497 N.Y.S.2d 237 (Sur. Ct., Queens Co. 1985). The
issue of overreaching by an attorney appointed as fiduciary is not limited to the probate
proceeding. See In re Estate of Rothwell, 189 Misc. 2d 191, 730 N.Y.S.2d 664 (Sur. Ct.,
Dutchess Co. 2001); In re Estate of Harris, 123 Misc. 2d 247, 473 N.Y.S.2d 125 (Sur. Ct,,
Nassau Co. 1984).

7. Act of Aug. 2, 1995, ch. 421, 1995 McKinney’s Sess. Laws of N.Y. 1320 (codified
at N.Y. SURR. CT. PROC. AcT Law § 2307-a (McKinney 1997)).

8. N.Y. SCPA 2307-a(5). Statutory commissions are set forth in N.Y. SCPA 2307
(commissions of fiduciaries other than trustees) and N.Y. SCPA 2313 (multiple
commissions of executors). See also N.Y. Comp. CODES R. & REGS. tit. 22, § 207.52 (1998)
(accounting of an attorney-fiduciary).

9. N.Y. SCPA 2307-a(3).

10. Compare In re Estate of Pacanofsky, 186 Misc. 2d 15, 714 N.Y.S.2d 433 (Sur. Ct.,
N.Y. Co. 2000), and In re Estate of Bruder, N.Y. L.J., Mar. 15, 2001, at 25 (Sur. Ct., Nassau
Co.); with In re Estate of Winston, 186 Misc. 2d 332, 717 N.Y.S.2d 879 (Sur. Ct., Bronx
Co. 2000) (accepting disclosure and acknowledgement in a will where the language in the
will was not boilerplate and reflected a meaningful discussion between the attorney and
fiduciary regarding the disclosure.).
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documents may be annexed to the will.!! The model disclosure forms have
also been revised to include a statement providing that, absent such
disclosure and acknowledgement, an attorney serving as executor is
entitled to only one-half of the statutory commissions.!?

Beneficiaries may renounce property under N.Y. Estates, Powers and
Trusts Law (EPTL) section 2-1.11 in order to transfer wealth, to protect the
property from the renouncer’s creditors, or to achieve tax benefits allowed
under the federal disclaimer statute.!> The statute has been amended to
allow the attorney-in-fact of a person under disability to renounce an
inheritance to be received by the disabled principal when so authorized
under a duly executed power of attorney and authorized by the court having
jurisdiction over the probate or administration proceedings of the
decedent.!* Attorneys-in-fact of persons not under disabilities may make
renunciations without court authorizations unless the renounced interest is
to be disposed of in favor of the attorney-in-fact or the attorney’s spouse or
issue.'® In such cases, the renunciation is ineffective unless the instrument
of appointment expressly authorizes the renunciation, or court approval has
been obtained.'®

In 2004, the Legislature adopted legislation recommended by the
Surrogate’s Court Advisory Committee to allow for the early termination
of certain uneconomical trusts.!” The statute confirms the authority and
discretion of the surrogates to terminate such a trust, without regard to the
limitations of EPTL 7-1.5 and 7-2.4, when continuance would be
uneconomical and would defeat the settlor’s desire to benefit the trust
beneficiaries.'® The new section provides that a trustee or beneficiary of a

11. Act of Nov. 16, 2004, ch. 709, 2004 McKinney’s Sess. Law News 1289 (to be
amended at N.Y. SCPA 2307-a(2), (3)).

12. Id. at 1289-90. The amendment makes no reference to retroactive application so it
may not be necessary to revise disclosure acknowledged and executed using the prior model
forms.

13. See Margaret Valentine Turano, Practicc Commentary, N.Y. EST. POWERS &
TRUSTS LAW § 2-1.11, at 241 (McKinney 1998); see also 1.R.C. § 2518 (2000).

14. Actof Sept. 1, 2003, ch. 589, 2003 McKinney’s Sess. Laws of N.Y. 1274 (codified
at N.Y. EPTL 2-1.11(c) (McKinney Supp. 2005)) (also amending subdivision (3) of NY.
GEN. OBLIG. LAW § 5-1502G (McKinney Supp. 2005) regarding the powers of an attorney-
in-fact under the statutory general power of appointment).

15. Id. at 1276.

16. Id. :

17. Act of Aug. 10, 2004, ch. 359, 2004 McKinney’s Sess. Law News 699 (codified at
N.Y. EPTL 7-1.19 (McKinney Supp. 2005)); 2004 McKinney’s Sess. Law News A-365
(Recommendations of the Surrogate’s Court Advisory Committee to the Chief
Administrative Judge of the Courts of the State of New York).

18. N.Y. EPTL 7-1.5(a)(1) limits the ability of an income beneficiary to transfer his or
her interest in the trust unless the trust instrument provides otherwise. This provision has
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lifetime or testamentary trust (other than a wholly charitable trust or
supplemental needs trust under EPTL 7-1.12) may apply to the surrogate’s
court for an order terminating the trust upon a court finding that the
continuation of the trust is economically impracticable, that the express
terms of the trust instrument do not prohibit early termination, that such
termination would not defeat the trust purpose, and that early termination
would be in the best interests of the beneficiaries.'®

Property subject to a general power of appointment is includable in
the gross taxable estate of the power holder.?’ A discretionary power to
invade the principal of a trust for oneself is a general power of '
appointment.21 N.Y. EPTL 10-10.1 was originally enacted to limit the
grantor of an irrevocable lifetime trust with a discretionary power of
invasion from exercising the power in the grantor’s favor in order to avoid
inadvertent inclusion of the trust property in the grantor’s estate.? These
provisions were considered unnecessarily restrictive because the federal tax
code provides that a power of appointment limited by certain ascertainable
standards will not cause inclusion of the property in the trustee-grantor’s
gross estate.>> N.Y. EPTL 10-10.1 was amended in 2003 and further
modified in 2004 to limit the power of a trustee-grantor to distribute
property to himself for his own health, education, maintenance or support,
and to allow the grantor, by specific reference to this statute, to vary the
prohibitions of the statute.?*

Section 8-1.8 of the EPTL sets forth limitations on the administration
of private foundations that may result in federal income taxation.?> With
respect to certain split interest trusts, the restrictions of EPTL 8-1.8 on
retaining excess business holdings or jeopardizing investments did not

been held to prevent early termination even though all beneficiaries consent. See
Recommendations of the Surrogate’s Court Advisory Committee, supra note 17, at A-370.
N.Y. EPTL 7-2.4 provides that “every sale, conveyance or other act of the trustee in
contravention of the trust, except as authorized by this article and by any other provision of
law, is void.” A

19. N.Y. EPTL 7-1.19(a)(1)—(2).

20. LR.C. § 2041.

* 21. Margaret Valentine Turano, Practice Commentary, N.Y. EPTL 10-10.1, at 410
(McKinney 2002).

22. Id.at4ll.

23. 2003 McKinney’s Sess. Law News A-921 (Memorandum in Support).

24. See Act of Sept. 30, 2003, ch. 633, 2003 McKinney’s Sess. Laws of N.Y. 1339 and
Act of May 18, 2004, ch. 82, 2004 McKinney’s Sess. Law News 95 (codified as amended at
N.Y. EPTL 10-10.1 (McKinney Supp. 2005)) (deleting language considered to potentially
conflict with the federal tax law and limiting the permissible ascertainable standards to those
enumerated in LR.C §§ 2041 and 2514); see also Memorandum in Support, supra note 23.

25. See In re Will of Hammer, 81 Misc. 2d 25, 33, 362 N.Y.S.2d 753, 761 (Sur. Ct.,
Nassau Co. 1974); see also LR.C. §§ 509, 4941-4945, 4947.
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contain a nontaxable exception allowed under Internal Revenue Code
section 4947, and thus the New York statute denied maximum flexibility
for foundation managers when making investment decisions.?® The statute
has been amended to harmonize with the relevant Internal Revenue Code
sections.?’

A 1995 amendment to SCPA 711 granted standing to a fiduciary to
commence a proceeding for the removal of a co-fiduciary. The same
fiduciary, however, could not object to the appointment of a nominated co-
fiduciary in the probate proceeding.28 This anomaly has been corrected by
simply adding the nominated fiduciary as a party who can make objections
to the grant of letters.?’

N.Y. SCPA 502(1) has been amended to extend the right to a jury
trial, currently available in will contests, to proceedings in which the
validity of a revocable lifetime trust is contested, when the proceedings
commence after the settlor’s death and raise a controverted question of
fact.’® This legislation resolves divergent treatment of the right to a jury in
the trial courts and recognizes that revocable lifetime trusts are used as will
substitutes and should be afforded the same statutory rights for challenging
their validity.?!

The Health Care Decisions Act for Persons with Mental Retardation
(the “Act”), signed into law on September 17, 2002, responds to ongoing
efforts to ease the standards for the utilization of substituted judgment to
withdraw or withhold the administration of life-sustaining treatment to
mentally retarded persons.32 This Act, effective March 16, 2003, amended

26. 2003 McKinney’s Sess. Law News A-926 (Memorandum in Support). The LR.C.
will not impose penalty taxes under I.R.C. § 4943 for retaining excess business holdings or
under L.R.C. § 4944 for jeopardizing investments of a split interest trust that (i) benefits no
charity as income beneficiary that owns more than 60% of the trust assets or (ii) the
charities’ only interest is as remaindermen. Id.; see also LR.C. § 4947(b)(A), (B).

27. Act of Oct. 7, 2003, ch. 639, 2003 McKinney’s Sess. Laws of N.Y. 1348 (codified
at N.Y. EPTL 8-1.8 (McKinney Supp. 2005)).

28. N.Y. SCPA 709 provided that “any person interested” may file objections.
However, N.Y. SCPA 103(39) does not include a nominated fiduciary within the definition
of “person interested.”

29. Act of Sept. 30, 2003, ch. 612, 2003 McKinney’s Sess. Laws of N.Y. 1309
(codified at N.Y. SCPA 709 (McKinney Supp. 2005)).

" 30. Act of Sept. 20, 2003, ch. 631, 2003 McKinney’s Sess. Laws of N.Y. 1333
(codified at N.Y. SCPA 502(1) (McKinney Supp. 2005)).

31. 2003 McKinney’s Sess. Law News A-918 (Memorandum in Support); 2003
McKinney’s Sess. Law News A-981 (Memorandum of Office of Court Administration).

32. Act of Sept. 17, 2002, ch. 500, 2002 McKinney’s Sess. Laws of N.Y. 1274
(codified at N.Y. SCPA 1750-b (McKinney Supp. 2005)); C. Raymond Radigan, Recent
Legislation Concerning Health Care Decisions for Mentally Retarded Persons, in 15
WARREN’S HEATON ON SURROGATES’ COURTS LEGISLATIVE & CASE DIGEST, Feb. 2004, at 5.
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SCPA 1750-b to allow individual guardians to make medical decisions on
behalf of their mentally retarded wards, including decisions as to the
withholding or withdrawal of life-sustaining treatment.>  Corporate
guardians were ineligible to make decisions regarding life-sustaining
treatment until an amendment of the statute, effective July 29, 2003, which
recognized the increasing necessity to have institutions make end-of-life
decisions because many of the institutions’ wards had no family members
to advocate on their behalf.**

Three substantive and several technical amendments have been made
to New York’s standby guardianship statute.>> N.Y. SCPA 1726 (4)(b)(iv)
provides that a designation will be effective (even if made in another state)
as long as it was validly executed in the jurisdiction (a) where the
designator was domiciled at the time of execution; (b) where the
designation was executed; or (c) where the designator is domiciled at the
time the designation becomes effective.®® Where there are multiple or
conflicting designations, the most recent designation is now to be given
effect.3” Death of a guardian is now included as one of the triggering
events for a standby guardian’s authority to act.’® The technical
amendments expand the definition of guardian, allow for proof of death
other than by a death certificate as determined by the court, and assure
clarity and internal consistencies in the statutory references to the terms
legal guardian, legal custodian, and primary caregiver.>’

The new law is an exception to the clear and convincing standard previously required.
Radigan, supra, at 5; see, e.g., In re O’Connor, 72 N.Y.2d 517, 531 N.E.2d 607, 534
N.Y.S.2d 886 (1988); In re Storar, 52 N.Y.2d 363, 420 N.E.2d 64, 438 N.Y.S.2d 266
(1981).

33. N.Y. SCPA 1750-b(1). The statute requires that a series of steps be taken prior to
authorizing the decision to withhold or withdraw life-sustaining treatment. /d. § 1750-b(2).
These requirements have been found to satisfy federal and state constitutional equal
protection and due process requirements. In re Baby Boy W., 3 Misc. 3d 656, 660-66, 773
N.Y.S.2d 255, 259-62 (Sur. Ct., Broome Co. 2004).

34. Act of July 29, 2003, ch. 232, 2003 McKinney’s Sess. Laws of N.Y. 888 (codified
at N.Y. SCPA 1750-b(1)); Radigan, supra note 32.

35. Act of Sept. 30, 2003, ch. 632, 2003 McKinney’s Sess. Laws of N.Y. 1333
(codified at N.Y. SCPA 1726 (McKinney Supp. 2005)).

36. N.Y.SCPA 1726(4)(b)(iv).

37. See N.Y.SCPA 1726(4)(f).

38. N.Y. SCPA 1726(1)(a). The authority of the standby guardian commences upon
“receipt of a certificate of death, funeral home receipt, or other such document indicating
that the parent, legal guardian, legal custodian or primary caregiver has died.” Id.
§ 1726(4)(c).

39. Id. § 1726; 2003 McKinney’s Sess. Law News. A-920 (Memorandum of Support);
2003 McKinney’s Sess. Law News A-983 (Memorandum of Office of Court
Administration).
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[I. RECENT DECISIONS

A. Probate

A person has standing to object to the admission of a will to probate,
provided that the person has an “interest in property or in the estate of the
testator” and that interest would be adversely affected by probate of the
proffered will.*® Generally, the person’s interest must be pecuniary,
financial, or material*! In 1971, SCPA 1410 codified case law to provide
that a fiduciary whose “only financial interest would be in the commissions
to which he would have been entitled if his appointment as fiduciary were
not revoked” may not object to the probate of a will revoking such
commission without court authorization for “good cause shown.”** The
statute seeks to discourage unwarranted harassment and unnecessary
expense based solely on the desire for lost commissions.*>  Before
authorizing the displaced fiduciary to file objections, the court must
determine “that the loss of commissions has no bearing on the will contest
and that the filing of objections is prompted solely by [the fiduciary’s]
obligation to see that the testator’s wishes are not frustrated by the
propounded instrument.”** In In re Eshaghian, the failure of the fiduciary-
cum-objectant to waive the commissions in the prior instrument influenced
the court’s determination that the filing was prompted “solely by” the
obligation to see that the decedent’s wishes were not frustrated.*>
However, the waiver of the right to commissions alone does not avoid the
statutory requirement for “good cause shown.”*

40. N.Y. Surr. CT. PrOC. ACT Law § 1410 (McKinney 1995); see id. § 1403
(McKinney Supp. 2005) (necessary parties to the proceeding); § 1409 (persons entitled to
notice of probate).

41. See, e.g., In re Estate of Brumer, 69 A.D.2d 438, 440, 419 N.Y.S.2d 155, 156 (2d
Dep’t 1979) (finding that a legatee has a sufficient interest to object to that portion of the
will appointing the executor); In re Estate of Turner, 86 Misc. 2d 132, 136, 382 N.Y.S.2d
235, 239 (Sur. Ct., Albany Co. 1976) (finding that a beneficiary who would receive the
same amount or less under a prior will is not entitled to object); In re Will of Haddock, 22
Misc. 2d 694, 694-95, 200 N.Y.S.2d 800, 801 (Sur. Ct., Nassau Co. 1960) (finding that
children of testator had no standing to object because they received more under the will than
in intestacy).

42. Act of Sept. 1, 1971, ch. 362, 1971 McKinney’s Sess. Laws of N.Y. 498 (codified
at N.Y. SCPA 1410).

43. In re Estate of Peckolick, 167 Misc. 2d 597, 599, 639 N.Y.S.2d 675, 676 (Sur. Ct.,
N.Y. Co. 1996) (citation omitted).

44, Id. at 599, 639 N.Y.S.2d at 676.

45. 7 A.D.3d 707, 708, 776 N.Y.S.2d 507, 507 (2d Dep’t 2004).

46. In re Estate of Torczyner, 183 Misc. 2d 564, 566, 706 N.Y.S.2d 573, 575 (Sur. Ct.,
N.Y. Co. 2000).
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A creditor is specifically excluded from objecting to probate.47 In In
re Lauer, the surrogate determined that the Department of Veterans Affairs
lacked standing to object to the probate of a will where the Department was
named as a beneficiary of a portion of the decedent’s residuary estate but
would have been entitled to the entire residuary estate if the will were not -
probated.48 Because the statutory escheat right of the Department of
Veteran’s Affairs is based on contract law, the Department is no more than
a potential creditor of the estate without standing to object.*’

If a person under disability is a necessary party to a proceeding, SCPA
403(2) requires that a guardian ad litem appear on behalf of the disabled
party subject to certain exceptions.>® Although a prisoner is a person under
disability whose interests are protected in probate proceedings by an
appointed guardian ad litem, the surrogate will not accept a guardian ad
litem’s report that there exists no reasonable objection to probate over the
prisoner’s desire to contest the will’!  The decision to pursue such
litigation cannot be denied to an incarcerated ward who is of full mind and
body.>2

Before admitting a will to probate, the court must be satisfied that the
will was duly executed by a competent testator not under restraint.>> The
objectant has the burden to prove undue influence or fraud as restraint
sufficient to defeat the will>* Summary judgment motions to dismiss
objections based on undue influence or fraud need not be decided
consistently, as the criteria differ for each claim.®®> Undue influence

47. N.Y.SCPA 103(39) (“A creditor shall not be deemed a person interested.”).

48. 3 Misc. 3d 219, 220-22, 771 N.Y.S.2d 878, 879-80 (Sur. Ct., Dutchess Co. 2004).
The estate of a veteran who dies without heirs while in a VA facility escheats to the United
States to the extent not disposed of by will or otherwise. 38 U.S.C. § 8520 (2000).

49. Lauer, 3 Misc. 3d at 222, 771 N.Y.S.2d at 880 (citing In re Estate of May, 111
Misc. 2d 51, 443 N.Y.S.2d 359 (Sur. Ct., Nassau Co. 1981)).

50. See N.Y. SCPA 403(2). In an uncontested probate proceeding, the court may
dispense with the appearance of a person under disability if such person will receive an
amount under the proffered will no less than the intestate share. N.Y. SCPA 403(3)(a).

51. In re Estate of Gormely, 2 Misc. 3d 233, 235, 772 N.Y.S.2d 464, 466 (Sur. Ct,,
Kings Co. 2003); N.Y. SCPA 103(40). A person “confined as a prisoner who fails to appear
under circumstances which the court finds are due to confinement in a penal institution” is a
“person under disability.” /d.

52. Gormely, 2 Misc. 3d at 235, 772 N.Y.S.2d at 446. The right to litigate is not
denied because the litigant is sentenced to life imprisonment. /d.; N.Y. C1v. RIGHTS LAW §
79-a (McKinney 1992).

53. See N.Y. SCPA 1408(2).

54. See 3 WARREN’S HEATON ON SURROGATES’ COURTS § 42.07(1) (rev. 6th ed. 2004).
The burden is on the objectant because these claims constitute “an affirmative assault on the
validity of the will.” Id. (citing In re Will of Kindberg, 207 N.Y. 220, 228, 100 N.E. 789,
791 (1912)).

55. In re Cavallo, 6 A.D.3d 434, 434-35, 774 N.Y.S.2d 371, 372 (2d Dep’t 2004).
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requires proof of “‘a moral coercion, which restrained independent action
and destroyed free agency.”’56 Fraud requires proof that the proponent
“knowingly made a false statement to the testator which caused him to
execute a will that disposed of his property in a manner differently than he
would have in the absence of that statement.”’ Thus, in In re Cavallo,
although the objectants failed to present any evidence of a false statement
by the proponent resulting in dismissal of that claim, the objectant provided
adequate evidence to justify a trial on the issue of undue influence.’® In In
re Gerdjikian, the court found sufficient circumstantial evidence to warrant
a trial on the issue of undue influence based on disputed evidence that the
will proponent agitated the decedent by threatening to evict the decedent
from the proponent’s home, and evidence that the attorney who drafted the
will was associated with the proponent’s family attorney and acted at
proponent’s direction.>® Objectants survived a motion to dismiss claims of
both undue influence and fraud in In re Estate of Johnson.5° The evidence
consisted of an affidavit of a long-time neighbor indicating that decedent
was easily manipulated and respondent’s assertion that petitioner’s
boyfriend stated, on the evening of decedent’s death, that he and petitioner
had “fixed it” so that she got what she deserved in decedent’s will.6!
Contrast In re Estate of Fairbairn, where the fact that the proponent of the
will and decedent had a prenuptial agreement that permitted less than the
statutory share was not sufficient to create a triable issue, even though the
proffered will bequeathed more than the elective share to the proponent.®2
An affidavit of attesting witnesses creates a prima facie case of due
execution and creates a presumption of testamentary capacity.63 The
failure of the attesting witnesses to recall the execution ceremony does not
overcome these presumptions.64 In In re Estate of Leach, the court pointed
out that the inability of witnesses to recall the will execution is different

56. In re Estate of Evanchuk, 145 A.D.2d 559, 561, 536 N.Y.S.2d 110, 112 (2d Dep’t
1988) (quoting Children’s Aid Soc’y. v. Loveridge, 70 N.Y. 387, 394 (1987)).

57. Id. at 560, 536 N.Y.S.2d at 111.

58. 6 A.D.3d at 434-35, 774 N.Y.S.2d at 372. Although the deposition testimony
regarding undue influence was based on alleged conversations with the testator and
generally excludable by N.Y. CPLR 4519, such evidence can be used to defeat a motion for
summary judgment. /d. at 435, 774 N.Y.S.2d at 372.

59. 8 A.D.3d 277,278, 777 N.Y.S.2d 653, 653-54 (2d Dep’t 2004).

60. 6 A.D.3d 859, 775 N.Y.S.2d 107 (3d Dep’t 2004).

61. Id.at 859-61, 775 N.Y.S.2d at 109.

62. 9 A.D.3d 579, 581, 780 N.Y.S.2d 40, 42 (3d Dep’t 2004).

63. In re Estate of Collins, 60 N.Y.2d 466, 471, 458 N.E.2d 797, 799, 470 N.Y.S.2d
338, 340 (1983); In re Clapper, 279 A.D.2d 730, 731, 718 N.Y.S.2d 468, 470 (3d Dep’t
2001).

64. In re Estate of Leach, 3 A.D.3d 763, 765, 772 N.Y.S.2d 100, 103 (3d Dep’t 2004).
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from their affirmative testimony that the formalities described in the
attestation clause never occurred.?® Contrast In re Estate of Brower, where
a witness recanted her self-proving affidavit, asserting that she did not
know whether decedent knew what he was signing and that she was not
asked by the decedent to witness the will.%¢ The court said that such a
retraction raised an issue under New York law as to proper execution.®’

B. Construction

Where there is a gap in a will, judicial construction of a gift by
implication will avoid intestacy.%® Despite the well established rule that the
provisions of a will are to be construed to avoid intestacy, gifts by
implication are not favored.®® Such disfavor was.expressed in In re Will of
Standish, where the Appellate Division, Fourth Department, reversed the
lower court’s order finding a gift by implication.7° In Standish, the will
was silent as to the disposition of the estate should testator’s second wife
predecease him.”! The children of the second marriage argued that the
court should find a gift by implication from language in the will
bequeathing the estate to them in the event of the simultaneous death of the
testator and his second wife.”> One son from the decedent’s first marriage
argued for distribution under the laws of intestacy.”> Despite the obvious
omission in the will and the testator’s expression of intent to benefit the
children of the second marriage, the court ruled that this was not a “rare
and exceptional case” warranting a gift by implication.74

N.Y. EPTL 8-1.1(c)(1) codified the common law cy pres doctrine for
the reformation of charitable trusts, allowing the surrogate to order that a
charitable disposition be freed from the restrictions and limitations imposed
by the testator and directing that the disposition “be administered and

65. Id. (quoting In re Estate of Ruso, 212 A.D.2d 846, 847, 622 N.Y.S.2d 137, 138 (3d
Dep’t 1995)); see also In re Estate of Pilon, 9 A.D.3d 771, 772, 780 N.Y.S.2d 810, 811-12
(3d Dep’t 2004).

66. 4 A.D.3d 586, 588, 772 N.Y.S.2d 112, 115 (3d Dep’t 2004).

67. Id. In Brower, because the will was properly executed under New Jersey law, the
due execution objection was dismissed. Id.; see N.Y. EST. POWERS & TRUSTS LAw § 3-
5.1(c) (McKinney 1998 & Supp. 2005).

68. In re Estate of Bellows, 103 A.D.2d 594, 597-98, 480 N.Y.S.2d 925, 928 (2d Dep’t
1984), aff’d, 65 N.Y.2d 906, 483 N.E.2d 130, 493 N.Y.8.2d 455 (1985).

69. Id. at 598, 480 N.Y.S.2d at 929.

70. 4 A.D.3d 858, 859, 772 N.Y.S.2d 430, 431 (4th Dep’t 2004).

71. Id.

72. Id. Such a finding would require interpreting the simultaneous death clause as
including the phrase “or if my wife should predecease me.” Id.

73. Id.

74. Id.
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applied in such manner as in the judgment of the court will most effectively
accomplish its general purposes.”’> Two instances of the application of the
cy pres doctrine occurred during this Survey year.’® In one instance, a
charitable trust could not meet certain statutory minimum distribution
requirements because of restrictive criteria for nursing scholarship
recipients.”” The court approved two tiers for eligible distributions: the
first tier expanded the eligible careers for scholarship and the second tier,
available only after exhaustion of the first tier, expanded the geographic
area and removed the gender requirements for potential applicants.78 The
second application of the cy pres doctrine allowed a library, which could no
longer meet its custodial duties with respect to a book collection, to sell the
collection to another charitable institution with the proceeds to be used to
continue the library’s other purposes.79

In a proceeding for construction, extrinsic evidence is not admissible
unless the ambiguity can only be resolved by extraneous facts and
circumstances or declarations made by the testator that clarify or reveal his
intentions.3°  Declarations of intent by the testator are generally
inadmissible except where the will contains a latent ambiguity such as the
identity of a beneficiary or the subject matter of a gift.3! The affidavit of

75. N.Y. EPTL 8-1.1(c)(1). The predecessor to this statute was the “Tilden Act,” 1893
N.Y. Laws 1748. The statute was enacted to overrule Tilden v. Green, 130 N.Y. 29, 28 N.E.
880 (1891), where the court refused to invoke cy pres. Margaret Valentine Turano, Practice
Commentary, N.Y. EPTL 8-1.1, at 73-74 (McKinney 2002).

76. In re Estate of Post, 2 A.D.3d 1091, 769 N.Y.S.2d 332 (3d Dep’t 2003); In re Bd.
of Trs. of Huntington Free Library and Reading Room, 5 A.D.3d 15, 771 N.Y.S.2d 69 (1st
Dep’t 2004).

77. Post, 2 A.D.3d at 1091, 769 N.Y.S.2d at 333. N.Y. EPTL 8-1.8(a)(1) directs that a
charitable trust make distributions so as not to subject the trust to any penalty taxes on
undistributed income. Under Internal Revenue Code § 4942, failure to distribute annually
5% of the fair market value of the trust subjects the retained minimum distributions to a
15% tax which, if undistributed for two years, is subject to a 100% penalty tax. L.R.C. §
4942 (2000).

78. Post, 2 A.D.3d at 1093-94, 769 N.Y.S.2d at 334-35. The gender requirements were
eliminated because the scarcity of eligible candidates was an obstacle to fulfilling the
testator’s general intent. /d. n.1 (distinguishing In re Estate of Wilson, 87 A.D.2d 98, 451
N.Y.S.2d 891 (3d Dep’t 1982), aff” d, 59 N.Y.2d 461, 452 N.E.2d 1228, 465 N.Y.S.2d 900
(1983)).

79. Huntington Free Library, 5 A.D.3d at 16, 771 N.Y.S.2d at 69.

80. In re Estate of Jones, 38 N.Y.2d 189, 194, 341 N.E.2d 565, 568, 379 N.Y.S.2d 55,
60 (1975); In re Estate of Luposello, 225 A.D.2d 551, 552, 639 N.Y.S.2d 83, 84 (2d Dep’t
1996).

81. In re Will of Goldstein, 46 A.D.2d 449, 451, 363 N.Y.S.2d 147, 150 (4th Dep’t
1975) (allowing extrinsic evidence to correct a description in the will of property which the
testator did not own); In re Estate of Tinker, 157 Misc. 200, 203, 283 N.Y.S. 151, 154 (Sur.
Ct., N.Y. Co. 1935) (admitting testimony of attorney drafter and memoranda of instruction
to prove the identity of a charitable legatee).
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the attorney who drafted the will was properly used by a surrogate to assist
in determining the testator’s intent where such affidavit did not contradict
the terms of the will.*?

In proceedings for construction or reformation, the surrogates have
exercised their equitable powers to permit deviation from the
administrative provisions of a will where there has been an unforeseen
change in circumstances that threatens to defeat or substantially impair the
testamentary intent.®*> The doctrine of equitable deviation can be used to
lift investment restrictions.* The unforeseen change in circumstance is
often a significant change in interest rates.3° Thus, a directive to invest any
cash in bonds yielding not less than eight percent was made impossible due
to a precipitous drop in interest rates.®® Since it was impossible for the
trustee to purchase the required high-yielding government bonds, the trust
was reformed such that the reference to bonds was deleted from the trust
provision regarding the holding of cash and cash equivalents.’’

A construction proceeding may be brought by any party authorized to
do so under SCPA 1420 at such time as the circumstances requiring
construction dictate.®® A construction proceeding to determine whether an
in terrorem clause will result in forfeiture of an objectant’s bequest
generally must await the probate of the will, on the grounds that there is
nothing to construe before the instrument has been probated.’® Some

82. In re Estate of Sawyer, 4 A.D.3d 800, 802, 772 N.Y.S.2d 170, 172 (4th Dep’t
2004). “‘[I]n construing a will, the intention of the testator must be our ‘absolute guide™ . . .
That intent is to be ascertained ‘not from a single word or phrase but from a sympathetic
reading of the will as an entirety and in view of all the facts and circumstances under which
the provisions of the will were framed.”” Id. at 801-2, 772 N.Y.S.2d at 172 (quoting In re
Bieley, 91 N.Y.2d 520, 525, 695 N.E.2d 1119, 1122, 673 N.Y.S.2d 38, 41 (1998)).

83. 1 EL1iZABETH A. HARTNETT, N.Y. PRACTICE GUIDE; PROBATE & ESTATE ADMIN, §
24.02[4] (rev. ed. 2003); see In re O’Donnell, 221 N.Y. 197, 116 N.E. 1001 (1917).

84. See, e.g., In re Estate of Aberlin, 264 A.D.2d 775, 775, 695 N.Y.S.2d 383, 383 (2d
Dep’t 1999); In re Siegel, 174 Misc. 2d 698, 700, 665 N.Y.S.2d 813, 815 (Sur. Ct., N.Y. Co.
1997). _

85. See, e.g., In re Estate of Singer, N.Y. L.J., Mar. 11, 1992, at 26 (Sur. Ct., Nassau
Co.).

86. In re Morgenstern, N.Y. L.J., Sept. 17, 2003, at 19 (Sur. Ct., N.Y. Co.).

87. Id. It is surprising that the court deleted the requirement to hold bonds when, if the
changed circumstance was the reduction in interest rates, it was only necessary to reduce the
required rate of interest from 8% to the then prevailing rate or to a prudent rate of interest.

88. The petitioner must be either a fiduciary or “a person interested in obtaining a
determination as to the validity, construction or effect of any provision of [the] will.” N.Y.
SURR. CT. PrROC. ACT LAW § 1420(1) (McKinney 1995). Any party to a judicial accounting
or probate proceeding may also request a construction within the context of those
proceedings. Id. § 1420(2)-(3).

89. Inre Will of Davis, 182 N.Y. 468, 475, 75 N.E. 530, 532-33 (1905); In re Estate of
Shear, 182 Misc. 2d 684, 686, 700 N.Y.S.2d 369, 371 (Sur. Ct., Allegany Co. 1999).
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courts, while refusing to construe an in terrorem clause prior to probate,
have nonetheless answered the underlying question as to whether the
objectant’s contemplated actions are violative of that particular clause in
the will.”® In In re Estate of Martin, the surrogate ruled that a beneficiary
was entitled to a determination prior to probate of the effect of an in
terrorem clause in a will, as it might effect the beneficiary who was
contemplating objections to a subsequent codicil revoking the prior
bequests in the will.?! The court opined, “[t]he harsh effect of a no contest
clause should not be compounded by denying a beneficiary a construction
of a will.”*?

A construction proceeding may arise in the context of a claim that
testator made an agreement to make a particular bequest or an irrevocable
mutual will.?> The threshold standard of clear and unambiguous evidence
for construction as a contract to make a bequest or an irrevocable joint and
mutual will is very high given that the effect of such a contract is the
surrender of rights.”* In In re Estate of Thompson, a child from the
testator’s first marriage brought an action against the testator’s second wife,
who was also the executor, to enforce an alleged contract between the
testator and the second wife, and to establish a constructive trust on
testator’s property. % The wife wrote a letter to her attorney prior to the
execution of the will which stated, “‘Enclosed is a copy of our wills. We
would like our estate to be left to our five children equally not to include
grandchildren. If one of our children should die, we would like that portion
to go back to the estate and not to their surviving spouse.”’96 The child-
petitioner argued that this letter inferred a promise to divide ultimately all

90. E.g., In re Estate of Lachman, 100 Misc. 2d 21, 25, 418 N.Y.S.2d 512, 515 (Sur.
Ct., N.Y. Co. 1979); In re Estate of Zurkow, 74 Misc. 2d 736, 738, 345 N.Y.S.2d 436, 438
(Sur. Ct., N.Y. Co. 1973).

91. 1 Misc. 3d 769, 771, 771 N.Y.S.2d 292, 293 (Sur. Ct., Nassau Co. 2003) (citing /n
re Estate of Grupp, 160 Misc. 2d 407, 609 N.Y.S.2d 555 (Sur. Ct., Erie Co. 1994)).

92. Id.

93. Contracts to make a bequest are valid if in writing, signed by the testator, supported
by adequate and fair consideration and not against public policy. See, eg., Campbell v.
Brown, 268 A.D. 324, 51 N.Y.S.2d 310 (3d Dep’t 1944). The most typical contract is a
joint and mutual will between spouses. See In re Estate of Cohen, 83 N.Y.2d 148, 629
N.E.2d 1356, 608 N.Y.S.2d 398 (1994). If the surviving spouse breaches the contract the
court may compel performance. Id. at 153-54, 629 N.E.2d at 1359, 608 N.Y.S.2d at 401;
see also In re Estate of Di Siena, 178 A.D.2d 720, 721-22, 576 N.Y.S.2d 952, 953 (3d Dep’t
1991).

94. Blackmon v. Estate of Battcock, 78 N.Y.2d 735, 739, 587 N.E.2d 280, 282, 579
N.Y.S.2d 642, 644 (1991).

95. 309 A.D.2d 1013, 768 N.Y.S.2d 233 (3d Dep’t 2003). The testator and his second
wife each had children from prior marriages. Id. at 1014, 768 N.Y.S.2d at 234.

96. Id.at 1015, 768 N.Y.S.2d at 235.
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assets among the five children.”” The testator’s will gave his residuary
estate ““unto my beloved wife . . . to be hers absolutely, to the exclusion of
any children of mine now or hereafter born.”*® In Thompson, the court
said that the language of absolute gift in the will effectively countered the
argument that the parties intended to limit the ability of the survivor to
freely dispose of her property.”® The letter, which indicated only whether a
predeceased child’s spouse or children should inherit, was not evidence of
an intent to establish irrevocable mutual will, particularly when considered
in light of the language actually employed in the will.!%0

C. Administration

A “discovery proceeding” brought pursuant to SCPA 2103 may be
used to determine the circumstances surrounding transfers of a decedent’s
assets, to ascertain whether certain assets belong to the estate or to uncover
the facts relating to a person’s exercise of control over the decedent’s
property.lol The surrogate’s court has broad jurisdictional discretion in a
discovery proceeding.'o2 A proceeding seeking the restoration and payment
to the estate of the net profits of a business was found to be within the
jurisdiction of the surrogate’s court, because the focus of the litigation was
the valuation of the subject business entities and whether the estate was
entitled to any part thereof.!®® An ancillary fiduciary may bring a discovery
proceeding in New York with respect to the New York property of a non-
domiciliary decedent whether that property is real or personal.104 In In re
Estate of Sbuttoni, the executrix of a Florida decedent’s estate commenced

97. Id.

98. Id. For wills executed after September 1, 1983, the will itself must state that it is a
joint will and that the provisions of the will constitute a contract. N.Y. EPTL 13-2.1(b) (“A
contract to make a joint will, or not to revoke a joint will, if executed after the effective date
of this paragraph can be established only by an express statement in the will that the
instrument is a joint will and that the provisions thereof are intended to constitute a contract
between the parties.”).

99. Thompson, 309 A.D.2d at 1015, 768 N.Y.S.2d at 235.

100. Id.

101. 2 CHARLES J. GROPPE ET AL., HARRIS NEW YORK ESTATES: PROBATE,
ADMINISTRATION, AND LITIGATION 22-1 para. 22:4 (5thed. 1996 & Supp. 2004).

102. In re Estate of Piccione, 57 N.Y.2d 278, 287, 442 N.E.2d 1180, 1183, 456
N.Y.S.2d 669, 672 (1982) ““[Flor the Surrogate’s Court to decline jurisdiction, it should be
abundantly clear that the matter in controversy in no way affects the affairs of a decedent or
the administration of his estate.’” Id. at 288, 442 N.E.2d at 1184, 456 N.Y.S.2d at 673
(citing In re Estate of Young, 80 Misc. 2d 937, 365 N.Y.S.2d 695 (Sur. Ct., N.Y. Co.
1975)). .

103. In re Denton, 6 A.D.3d 531, 532, 774 N.Y.S.2d 424, 425 (2d Dep’t 2004).

104. In re Estate of Sbuttoni, N.Y. L.J., Jan. 26, 2004, at 33 (Sur. Ct., Westchester
Co.).
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an ancillary proceeding in New York and thereafter sought, through a
discovery proceeding, to recover rents and profits from the co-owner of a
condominium apartment, located in New York.!®> The co-owner alleged
lack of jurisdiction of the New York Surrogate over the personal property
of decedent.!®® The court said its jurisdiction included matters pertaining
to alleged partnerships with assets located in New York.!??

Where the discovery proceeding concerns a joint bank account, the
Banking Law creates a presumption that the decedent intended to make a
gift to the surviving joint owner.'® The document signed upon opening
the account must contain particular words of survivorship in order to
establish the existence of a joint account.!®® When the original signature
cards cannot be produced, the testimony of a bank employee that the
signature cards used by the bank when the subject account was opened
contained right of survivorship language may be sufficient proof of a joint
account.!!® Once the joint account is established, the presumption of joint
tenancy may be challenged on the theory of a convenience account or by
providing proof of undue influence, fraud, or lack of capacity.!!! Where
decedent was a “bright, educated stock trader” who died in the 2001
terrorist attacks on the New York World Trade Center, the court said there
was no evidence of the need for the decedent to utilize a “convenience
account[ ].”! 12

The Prudent Investor Act, enacted in 1994, allows an executor to
delegate investment and management functions.''> This is a limited right
and it does not entitle an executor to appoint another person as his attorney-
in-fact under a power of attorney to carry out “estate transactions.”!'* In In
re Will of Jones, an executrix sought to file a durable general power of
~ attorney by which she named her co-executor as her attorney-in-fact with
respect to the estate because she was unavailable to execute estate-related

105. Id.

106. Id.

107. Id.

108. N.Y.BANKING Law § 675(b) (McKinney 2001); Bricker v. Krimer, 13 N.Y.2d 22,
26, 191 N.E.2d 795, 797, 241 N.Y.S5.2d 413, 416 (1963).

109. In re Estate of Coppola, 189 A.D.2d 933, 934, 592 N.Y.S.2d 816, 816 (3d Dep’t
1993).

110. In re Estate of Butta, 3 A.D.3d 347, 347, 770 N.Y.S.2d 343, 344 (1st Dep’t 2004);
In re Estate of Slavin, N.Y. L.J., Mar. 31, 2004, at 31 (Sur. Ct., Queens Co.).

111. In re Fayo, 7 A.D.3d 795, 796, 776 N.Y.S.2d 855, 856 (2d Dep’t 2004).

112. Slavin, N.Y.L.J., Mar. 31, 2004, at 31.

113. N.Y. EsT. POWERS & TRUSTS LAW § 11-2.3(b)(4)(C) (McKinney 2001 & Supp.
2005).

114. In re Will of Jones, 1 Misc. 3d 688, 689, 765 N.Y.S.2d 756, 757 (Sur. Ct.,
Broome Co. 2003).



996 Syracuse Law Review [Vol. 55:981
documents due to her extensive travel requirements.''> The surrogate
pointed out that the statutory general power of appointment powers
affecting “an interest in a decedent’s estate” refer to interests of a
beneficiary, not an executor.''® The court also cautioned that the full
delegation of the duties of a fiduciary is a breach of trust by the fiduciary,
potentially subjecting the fiduciary to surcharge.'”

Where an executor properly delegates investment and management
functions, the surrogate’s court is vested with the authority to determine
that such costs of delegation are appropriate and reasonable.''® If the
delegation was inappropriate or the expense unreasonable, the cost may be
assessed against the executor.!'” The fact that an attorney-executor
delegated the management of estate assets to a financial institution does not
constitute an unreasonable delegation of management as a matter of law,
but rather a trial is necessary to determine the extent to which the
delegation was appropriate and reasonable.!?

Last year’s Survey reported an amendment to the attorney-client
privilege statute which eliminated the judicially drawn exception to the
privilege statute for communications between an attorney and a fiduciary-
client.'?! The statute is not retroactive and there continues to be a risk of
inadvertent waiver when the client discloses a portion of the attorney
communication thereby placing all of such communication in issue.!??

D. Trusts

Fiduciaries often serve in multiple, related capacities—for example, as
both executor of a decedent’s estate, and trustee of a trust established by
the same decedent. In re Hunter examined the res judicata effect of
proceedings settling the account of a fiduciary acting in multiple
capacities.'>> In Hunter, Chase Manhattan Bank (“Chase”) served as (D
executor of the decedent’s estate, (2) trustee of the “Eighth (A) Trust”

115. Id. at 688-89, 765 N.Y.S.2d at 757. “The power of attorney [was] requested to be
filed pursuant to N.Y. EPTL § 13-2.3; 22 NYCRR 207.48 and [N.Y. GEN. OBLIG. LAW § 35-
1502(G)).” Id. at 689, 765 N.Y.S.2d at 757.

116. Id.

117. Id.

118. N.Y. EPTL 11-2.3(b)(4)(D); N.Y. SURR. CT. PROC. ACT LAW § 2115 (McKinney
1996).

119. In re Estate of Laracy, 6 A.D.3d 853, 854-55, 775 N.Y.S.2d 392, 394 (3d Dep’t
2004).

120. Id. at 855, 775 N.Y.S.2d at 394.

121. N.Y. C.P.L.R. § 4503(a)(2)(A)(ii) (McKinney Supp. 2005).

122. In re Dumont, 2004 N.Y. Misc. LEXIS 52, at *5-8 (Sur. Ct., Monroe Co. 2004).

123. 6 A.D.3d 117,775 N.Y.S.2d 42 (2d Dep’t 2004).
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established by the decedent, and (3) trustee of the “Eighth (B) Trust”
established by the decedent.'>* On three separate occasions Chase had
exercised its right to petition the surrogate’s court for a decree settling
Chase’s account and discharging Chase from future liability. First, in
1977—after the decedent’s will was admitted to probate—Chase sought
and obtained a judicial decree discharging it from future liability as
executor of the estate.'® Second, in 1981—after the death of the
beneficiary of the Eighth (A) Trust—Chase sought and obtained a judicial
decree discharging it from liability as trustee of the Eighth (A) Trust.'?
Third, in 1997—following the death of Chase’s co-trustee—Chase sought a
judicial settlement of its intermediate account as trustee of the Eighth (B)
Trust.'?” 1t was in this third proceeding that issues concerning res judicata
arose.

In the third proceeding, the income beneficiary of the Eighth (B) Trust
asserted that Chase had acted improperly as executor and as trustee of the
Eighth (A) Trust by failing to diversify trust funds invested in Eastman
Kodak stock.!?® The issue before the appellate division was whether the
beneficiary—who had participated in the prior two accounting proceedings
without raising any objections concerning the Kodak stock—was barred
from raising her objections under principles of res judicata.129 The
surrogate’s court, in a decision discussed in last year’s Survey, allowed the
beneficiary to assert her objections.130 The appellate division, however,
reversed.

The appellate division noted that the beneficiary had been served with
process in the first two accounting proceedings pursuant to SCPA
2210(10), which mandates that all interested parties be served in any
proceeding “[wlhere an accounting fiduciary accounts to himself in a
separate capacity.””’l The court stated that the purpose of this statute is to
enable fiduciaries acting in multiple capacities to obtain “valid and
conclusive judgments that will bind all those interested persons who have
been duly cited and who have appeared.”132 In addition, the court held that
ordinary principles of res judicata prohibited the beneficiary from raising

124. Id. at 118,775 N.Y.S.2d at 43.

125. Id. at 120,775 N.Y.S.2d at 44.

126. Id., 775 N.Y.S.2d at 44-45.

127. Id., 775 N.Y.S.2d at 45.

128. Id.at 121,775 N.Y.S.2d at 45.

129. See id. at 118-19, 775 N.Y.S.2d at 44.

130. In re Estate of Hunter, 194 Misc. 2d 364, 753 N.Y.S.2d 675 (Sur. Ct., Westchester
Co. 2002).

131. Hunter, 6 A.D.3d at 123-25, 775 N.Y.S.2d at 46-48.

132. Id. at 125,775 N.Y.S.2d at 48.
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issues that “could have been raised” in the earlier proceedings.133 As the
appellate division noted, the contrary rule—which had been adopted by the '
surrogate’s court—could “discourage persons or institutions from
functioning in multiple fiduciary capacities, albeit specifically chosen by
the testator for their qualifications and expertise.”!>*

Another recent case interpreted SCPA 702, which authorizes a
surrogate’s court to issue “limited and restrictive” letters to a new fiduciary
in a variety of situations, including where a current fiduciary has a conflict
of interest.!3®> Can an acting trustee use this statute as a tax planning device
to extricate himself from a situation in which he would like to take an
action to benefit the trust but is reluctant to do so because the action would
have harmful tax consequences for him as an individual? This question
was answered in the affirmative by the court in In re Estate of Goldman."

Historically, the conflict of interest provisions of SCPA 702 have
been applied against fiduciaries to prevent them from participating in
transactions in which they had an opportunity for self-dealing.!®’ Goldman
was unusual in that the trustees themselves requested—rather than
opposed—appointment of “a disinterested third party” as trustee, for the
limited purpose of conferring a revocable general power of appointment on
a beneficiary of the trust.!3® The trustees believed that granting the general
power of appointment to the beneficiary would have significant tax benefits
for the trust.'>®> However, the trustees—all of whom had contingent
remainder interests in the trust—were concerned that, should they be the
ones to grant the general power of appointment, their doing so could be
deemed a taxable gift by them as individuals.'*°

The court found that, while the procedural posture of the case (in
which “the acting fiduciaries themselves [were] seeking, rather than

133. Id.at 122,775 N.Y.S.2d at 46.
134. Id.at 127,775 N.Y.S.2d at 49-50.
135. N.Y. SURR. CT. PrOC. ACT LAW § 702 (McKinney 1994) provides that

[lJetters may be granted limiting and restricting the powers and rights of the
holder therof: ... 8. In the discretion of the court, to represent the estate in a
transaction in which the acting fiduciary could not or should not act in his or her
fiduciary capacity because of conflict of interest. 9. To commence and maintain
any action or proceeding against the fiduciary, in his or her individual capacity, or
against anyone else against whom the fiduciary fails or refuses to bring such a
proceeding.

136. 196 Misc. 2d 968, 764 N.Y.S.2d 175 (Sur. Ct.,, N.Y. Co. 2003).
137. Id.at 970,764 N.Y.S.2d at 177.

138. Id.

139. Id. at 969, 764 N.Y.S.2d at 176.

140. Id.
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opposing, the issuance of limited letters to a cofiduciary under section
702)!#! was unusual, the case nevertheless fell within “the general purpose
of section 702 . .. namely, to further the best interests of the trust and its
beneficiaries by the appointment of a disinterested fiduciary who can take
some action, tax related or otherwise, that the currently acting fiduciaries
are reluctant to take.”!#? Accordingly, the court granted the trustees’
request for issuance of limited letters to a co-trustee.!*?

E. Attorney Fees

The court may initiate a review of attorney fees and other matters set
forth in an accounting submitted for court approval.144 The review
considers whether the fees are “reasonable and proper expenses of
administration.”'® If the trust instrument grants the trustee powers
pursuant to EPTL 11-1.1 and specifically provides that such powers are “to
be exercised . .. without authorization by any court,” the court may not
find that the trustee acted improperly in paying fees without prior court
approval.146 In In re Hawwa A., the appellate division held that the proper
procedure in such a case was to determine whether the fees paid were
proper and reasonable and to direct the return of any excessive fees, with
interest.!4” The court also allowed a reduction in legal fees attributable to a
trustee’s efforts to resign as co-guardian of the beneficiary of the
supplemental needs trust for which the accounting was filed.'*® While
legal fees may be denied or reduced where the trustee is resigning for its
own convenience, such fees may be allowed under other circumstances
where the resigning fiduciary is not guilty of negligence, overreaching, or
any impropriety. 149

Attorneys are now required to use engagement letters or retainer
agreements, except where they have previously represented a client or
where the fees are anticipated to be less than $3,000.1°% Any ambiguity in

141. Id. at 970, 764 N.Y.S.2d at 177.

142. Id. at971, 764 N.Y.S.2d at 178.

143. Id.

144. Stortecky v. Mazzone, 85 N.Y.2d 518, 522, 650 N.E.2d 391, 392, 626 N.Y.S.2d
733, 734 (1995).

145. N.Y. EST. POWERS & TRUSTS Law § 11-1.1(b)(22) (McKinney 2001).

146. In re Hawwa A., 9 A.D.3d 362, 365, 779 N.Y.S.2d 578, 581 (2d Dep’t 2004).

147. Id.; see also N.Y. CP.LR. § 5004 (McKinney 1992); In re Estate of Prankard,
245 A.D.2d 566, 666 N.Y.S.2d 45 (2d Dep’t 1997).

148. Hawwa A.,9 A.D.3d at 365, 779 N.Y.S.2d at 581.

149. Hd.

150. N.Y. Comp. CoDES R. & REGS. tit. 22, §§ 1215.1-1215.2 (2002).
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the agreement will be resolved against the attorney.’>!  Where an
agreement merely provided that the retainer was for legal services in
representing the client in separate estate and trust proceedings, the retainer
was applied as directed by the client and not according to the attorney’s
wishes.'*? In In re Gold, the fees of the attorney successfully representing
a trust beneficiary in opposing a petition to declare the trust void ab initio
were payable out of the trust fund.!*?

An attorney dismissed without cause is entitled to fair and reasonable
compensation determined on the basis of quantum meruit despite the terms
of any retainer agreement.'>* If the discharge is for cause, the attorney is
not entitled to any compensation.'*® In In re Estate of Spatola, a law firm
concealed its failure to pursue promptly a claim under the wrongful death
statute for three years while continuing representation in a personal injury
action arising from the same medical malpractice claim.!>® Compensation
for the successful pursuit of the personal injury claim was denied since the
law firm, having deliberately failed to disclose to the client critical
information, eroded the trust and confidence fundamental to the attorney-
client relationship to such an extent that the client had cause to discharge
the firm.'’

Where legal services are beneficial to the entire estate, the attorney
fees may be paid out of the estate.!*® The benefit to the estate need not be
monetary.'> In In re Estate of Altman, an attorney’s services for some of
the distributees of an estate, which established the identity of all the
distributees, were found to have benefited the entire estate, thus entitling

151. In re Gold, N.Y. L.J., Mar. 24, 2004, at 26 (Sur. Ct., Kings Co.).

152. Id.

153. Id.; see also In re White, N.Y. L.J., Oct. 23, 2003, at 33 (Sur. Ct., Suffolk Co.).

154. In re Estate of Montgomery, 272 N.Y. 323, 326, 6 N.E.2d 40, 40 (1936); In re
Estate of Pagnotta, 161 Misc. 415,418,292 N.Y.S. 327,331 (Sur. Ct., Kings Co. 1936).

155. Campagnola v. Mulholland, 76 N.Y.2d 38, 44, 555 N.E.2d 611, 614, 556
N.Y.S.2d 239, 242 (1990); In re Estate of Zlobec, 133 A.D.2d 637, 638, 519 N.Y.S.2d 745,
746 (2d Dep’t 1987).

156. 196 Misc. 2d 666, 668, 763 N.Y.S.2d 463, 465 (Sur. Ct., Richmond Co. 2003).

157. Id.; see V.J. Longhi Assocs. v. Sloane, N.Y. L.J., Oct. 16, 2003, at 19 (Sup. Ct.,
N.Y. Co.). The attorney forfeited fees by violating ethical obligations under the Code of
Professional Responsibility DR-105 when the attorney withdrew from representation
without either the original client’s consent or court approval, and thereafter represented an
adverse party. Id.

158. In re Estate of Grupe, 30 A.D.2d 701, 701, 291 N.Y.S.2d 945, 946 (2d Dep’t
1968).

159. In re Estate of Smithers, 195 Misc. 2d 510, 514-15, 760 N.Y.S.2d 304, 307-08
(Sur. Ct., Nassau Co. 2003).
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the attorney to be compensated from estate assets.'®® The court further
~ held that

to the extent that compensation is to be paid from the interests of parties
who did not retain counsel, such compensation must be fixed on a
quantum meruit basis rather than pursuant to the terms of any retainer
agreement that counsel might have entered into with the two objectants
or based solely upon counsel’s usual hourly charge.161

F. Descent and Distribution

N.Y. EPTL 4-1.2 governs inheritance rights of non-marital children.
It provides that “[a] non-marital child is the legitimate child of his father so
that he and his issue inherit from his father” if

paternity has been established by clear and convincing evidence and the
father of the child has openly and notoriously acknowledged the child as
his own; or [ ] a blood genetic marker test had been administered to the
father which together with other evidence establishes paternity by clear
and convincing evidence. 162

The court in [n re Estate of Thayer determined the probative value of
a blood genetic marker test that was administered after the putative father’s
death.!®® The test showed a 99.98% likelihood of paternity.164 The court
held that a DNA test conducted following the father’s death cannot
constitute proof of paternity establishing a child’s legitimacy under EPTL
4—1.2(a)(2)(D).'65 However, the court found that a post-mortem test can
satisfy EPTL 4-1.2(a)(2)(C)’s requirement of “clear and convincing
evidence” of paternity.166 EPTL 4-1.2(a)(2)(C) requires that clear and
convincing evidence of paternity be accompanied by proof “that the father
of the child has openly and notoriously acknowledged the child as his
own.”'%” The father in Thayer, while accompanied by the mother, had told
his parents and, in a separate discussion, the mother’s aunt, that “we [are]

160. 1 Misc. 3d 566, 567, 770 N.Y.S.2d 582, 583 (Sur. Ct., Bronx Co. 2003); see also
White, N.Y. L.J., Oct. 23, 2003, at 33.

161. Altman, 1 Misc. 3d at 567, 770 N.Y.S.2d at 583.

162. N.Y.EST. POWERS & TRUSTS LAW § 4-1.2(a)(2) (McKinney 1998).

163. 1 Misc. 3d 791, 793, 769 N.Y.S.2d 863, 865 (Sur. Ct., Madison Co. 2003).

164. Id.at 792, 769 N.Y.S.2d at 864.

165. Id. at 793, 769 N.Y.S.2d at 865 (citing In re Estate of Sekanic, 229 A.D.2d 76, 78,
653 N.Y.S.2d 449, 451 (3d Dep’t 1997)); see also N.Y. FaM. CT. AcT § 519(c) (McKinney
1999 & Supp. 2005) (requiring that blood genetic marker tests be administered prior to
death).

166. Thayer, 1 Misc. 3d at 793, 769 N.Y.S.2d at 865.

167. N.Y.EPTL 4-1.2(2)(2)(C); Thayer, 1 Misc. 3d at 793, 769 N.Y.S.2d at 864.
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going to have a baby.”'®® The court found that this qualified as open and
notorious acknowledgement of the child such that the child was therefore
entitled to inherit under EPTL 4-1.2(a)(2)(C).'®

In In re Santos, the court considered whether to compel a posthumous
DNA test of a deceased infant claimant in order to determine whether the
infant had a right to inherit from his putative father.!” The court
compelled the test, finding that “[flairness and justice dictate that
surrogates be allowed to determine the rightful heirs of the decedent
especially where the material is available without the drastic remedy of
exhumation, comes from a reliable source, and is amenable to accurate
testing.”!’!  The court noted that posthumous DNA tests are admissible as
“clear and convincing evidence” to prove paternity under EPTL 4-
1.2(2)(2)(C), and the court found that there was no reason not to admit such
tests to disprove paternity as well.!'”? The court stated that “[tJechnology
has advanced to the point where DNA testing is almost 100% proof or
disproof of paternity.”!”® Accordingly, the court opined that the New York
legislature ought to amend EPTL 4-1.2(a)(2)(C) so as to eliminate the
requirement that a father “openly and notoriously” acknowledge his
child.'” Such an amendment would allow DNA evidence—including post
mortem DNA evidence—to establish paternity without any additional
proof.!7?

G. Spousal Elective Share

N.Y. EPTL 5-1.1-A establishes a surviving spouse’s right of election
against a will.!’® The spouse’s elective share is equal to “the greater of (i)
fifty thousand dollars or, if the capital value of the net estate is less than
fifty thousand dollars, such capital value, or (ii) one third of the net
estate.”!”’

In re Welch addressed the circumstances in which a surviving spouse
who has not served a notice of right of election has standing to object to the

168. Thayer, 1 Misc. 3d at 792, 769 N.Y.S.2d at 864.

169. Id. at 794, 769 N.Y.S.2d at 865.

170. 196 Misc. 2d 972, 972-73, 768 N.Y.S.2d 272, 273 (Sur. Ct., Kings Co. 2003).

171. Id. at 975,768 N.Y.S.2d at 275.

172. Id. at 973-74, 768 N.Y.S.2d at 274.

173. Id. at 974, 768 N.Y.S.2d at 275.

174. Id. at 974-75; 768 N.Y.S.2d at 275.

175. Id.

176. “[A] personal right of election is given to the surviving spouse to take a share of
the decedent’s estate.” N.Y. EST. POWERS & TRUSTS LAW § 5-1.1-A(a) (McKinney 1999).

177. Id. § 5-1.1-A(a)(2).
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disposition of an estate.'’”® In Welch, the surviving spouse, who had not
served a notice of her right of election, petitioned for a compulsory
accounting of the estate.'”” N.Y. SCPA 2205(2)(b) provides that a “person
interested” may petition for a compulsory accounting,180 and the court in
Welch found that the surviving spouse’s “standing as a ‘person interested’
depends upon the viability of her claim to a right of election.”!®!

N.Y. EPTL 5-1.1-A(d)(1) provides that an election against a will
“must be made within six months from the date of issuance of letters
testamentary or of administration, as the case may be, but in no event later
than two years after the date of decedent’s death.”'®? Section (d)(2) of the
same statute gives the surrogate’s court authority to excuse a spouse’s
failure to comply with the requirements of section (d)(1), but only if “no
decree settling the account of the personal representative has been made
and [ ] twelve months have not elapsed since the issuance of the letters.”'83
In Welch, the surviving spouse had failed to give notice of her right of
election within the timeframe specified by EPTL 5-1.1-A(d)(1).184
Furthermore, she was ineligible for the relief afforded by section (d)(?2),
because more than twelve months had passed since the issuance of letters
testamentary.185 Accordingly, the court—noting that section (d)(3) of the
statute provides that “[t]he time limited in this paragraph for making an
election is exclusive and shall not be suspended or otherwise affected by
any provision of law”!%¢__ruled that the surviving spouse was barred from
exercising her right of election against the will and that she lacked standing
to seek a compulsory accounting of the estate.'®” The court noted that “[i]t
has been held that these time limitations [in EPTL 5-1.1(A)(d)] are the
equivalent of a statute of limitations and there is no right of election once
the applicable time has run.”'88

178. 2 Misc. 3d 793, 770 N.Y.S.2d 851 (Sur. Ct., Dutchess Co. 2004).

179. Id. at 794, 770 N.Y.S.2d at 851.

180. N.Y. SURR.CT. PrOC. ACT LAW § 2205(2)(b) (McKinney Supp. 2005).

181. Welch, 2 Misc. 3d at 794, 770 N.Y.S.2d at 852.

182. N.Y.EPTL 5-1.1-A(d)(1).

183. Id. § 5-1.1-A(d)(2).

184. Welch, 2 Misc. 3d at 795, 770 N.Y.S.2d at 852.

185. Id.

186. N.Y.EPTL 5-1.1-A(d)(3).

187. Welch, 2 Misc. 3d at 795, 770 N.Y.S.2d at 852.

188. Id. (citing In re Estate of Wojnowski, 136 Misc. 2d 401, 518 N.Y.S.2d 587 (Sur.
Ct., Monroe Co. 1987)); 5 WARREN’S HEATON ON SURROGATES’ COURTS § 73.05(1)(a) (rev.
6th ed. 2004)).



